SANNA R. SINGER OFFICE OF
ASSISTANT CITY ATTORNEY

1200 THIRD AVENUE, SUITE 1620
NOAH J. BRAZIER THE CITY ATTORNEY
DEPUTY CITY ATTORNEY SAN DIEGO, CALIFORNIA 92101-4178
CITY OF SAN DIEGO TELEPHONE (619) 236-6220

FAX (619) 236-7215

MARA W. ELLIOTT

CITY ATTORNEY

November 9, 2020
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FOLLOW-UP LEGAL ANALYSIS REGARDING COUNCIL POLICY 600-24: COMMUNITY
PLANNING GROUPS

INTRODUCTION

This Report to Council follows up on direction received from the Land Use and Housing
Committee (LU&H or Committee) at its December 5, 2019, meeting regarding amendments to City
Council Policy 600-24 (CP 600-24), which is presently titled “Standard Operating Procedures and
Responsibilities of Recognized Community Planning Groups.” At the Committee’s direction, our
Office prepared a draft of amended Council Policy, which is attached to this memorandum as
Attachment A.

If the City Council determines that it wishes to exercise a greater degree of control over the
internal operations of CPGs, it may repeal the Council Policy and pursue a Charter section 43(a)
model for CPGs, or seek a Charter amendment, as discussed in more detail in our City Attorney
Report 2019-9.

BACKGROUND

At its December 5, 2019, meeting, the Committee worked from a “Menu of Options,” which
set forth recommendations for reform of CPGs from the Community Planners Committee (Group A
recommendations); an ad hoc Community Planning Group Reform Taskforce (Group B
recommendations); and from the San Diego County Grand Jury, San Diego City Auditor, and
community-based organization Circulate San Diego’s Democracy in Planning report (Group C
recommendations). The recommendations focused on six broad categories: conduct of CPG meetings
(recommendations 1-8), the project development review process (recommendations 9-12), CPG
elections (recommendations 13-18), CPG membership (recommendations 19-22), CPG training
(recommendations 23-26), and CPG oversight (recommendations 27-33).

The Committee voted to move forward with specific recommendations taken from the Menu of
Options' and requested that this Office incorporate those recommendations into a draft, revised
policy and provide additional legal review. The Committee recommended retaining the current

! The Committee moved recommendations numbered: 1A, 2A, 3A, 4A, 5A, 6A, 7A, 8A, 10 B, 11B, 12A, 13B, 14A,
15C, 16B, 17A, 18A, 20B, 22A, 23B, 24A, 25B, 28A, 29B, 30B, 31A, 32A, 33A, 19B, and 21B with some
modifications to the language. Recommendation number 27 was continued to a future discussion.
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independent status of CPGs. Our Office prepared the draft amended Council Policy (Attachment A)
to reflect the Committee’s motion and other suggested changes based on our review and legal
analysis.

RECOMMENDATIONS

As explained in City Attorney Report 2019-9 (Attachment B), this Office provided
preliminary analysis of the Council Policy, noting in part that it is important to establish clear
boundaries between the City and CPGs and their members to ensure that the City does not
unlawfully create an employment, agency, or servant relationship with CPG members, or create
liability for the City. We explained:

We find some ambiguity in certain language of CP 600-24 that may
create confusion as to the City’s legal relationship with CPGs, and we
recommend that this relationship be clarified. Where the Council
Policy currently describes CPGs as being “formed” or “created by an
action of the City Council,” we read this language to mean the process
the Council uses to “recognize” a CPG. We recommend amending this
language to make it clear that CPGs are not City-created bodies, but
independent legal entities.

We recommended that the status of CPGs as independent legal entities be clarified by
amending CP 600-24 to address the ambiguity in the existing language, modifying the structure of
CPGs so they are City advisory boards, consistent with San Diego Charter section 43, or seeking a
Charter amendment to adopt a new framework.

In the attached draft, we have added the Committee’s requested provisions to the extent
legally permissible. Where we have incorporated the Committee’s requested provisions, we have
shown that language in red and included a citation to the recommendation number in the draft
Council Policy. In some cases, we modified the language in the recommendation so as to not
infringe on the independence of the CPGs.

We have also created a chart (Attachment C) that shows the placement of the Committee
recommendations in the draft, along with explanatory comments for those recommendation we did
not include.

In addition, we have significantly truncated and simplified the policy; added and clarified
language to properly describe the CPGs as independent; removed legalese, outdated language, and
duplicative sections; and reorganized existing provisions for ease of review. We have also made the
following changes:

e We have modified the elections provisions to remove City control over the selection of
CPG members.

e We have made clear that although CPGs control their own internal operations, they must
adhere to certain principles and expectations in order to achieve and maintain official
recognition by the City;
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e We have defined the scope of indemnity and defense and clarified when City Attorney
representation is available as recommended in our City Attorney Report 2019-9; and

e We have modified language regarding the prohibition on political activities consistent
with current law.

At a future date, we recommend that the Council consider revisiting its ordinance providing
defense and indemnification for CPGs and Council Policy 600-09 governing the Community
Planners Committee, which has not been updated since 1975, to ensure consistency with any
changes to Council Policy 600-24.

CONCLUSION

The City Council may adopt our draft amended policy as presented, or provide additional
feedback and direction which we will use to create an updated draft that will be presented to the
City Council at a future meeting. If the City Council wishes to exercise greater control over CPGs,
it may repeal the Council Policy and either pursue a Charter section 43(a) model for CPGs or seek a
Charter amendment to adopt a new framework.

MARA W. ELLIOTT, CITY ATTORNEY

By _£4s Noah J Brazier
Noah J. Brazier
Deputy City Attorney
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ATTACHMENT A
CITY OF SAN DIEGO, CALIFORNIA

COUNCIL POLICY CURRENT

SUBJECT: NEW PROPOSED TITLE: “CITY COUNCIL RECOGNITION OF
INDEPENDENT COMMUNITY PLANNING GROUPS”

POLICY NO.: 600-24

EFFECTIVE DATE: , 2020

BACKGROUND:

The City Council recognizes the importance of receiving community input into land use
decisions. This Policy sets forth the process by which the City Council exercises its sole and
exclusive discretion to formally recognize “Community Planning Groups,” or CPGs, as
advisory bodies to the City of San Diego (City), and its ability to revoke recognition of any
CPG.

CPGs are independent organizations voluntarily created and operated by City community
members who are not City employees or City agents. They are not City-controlled or managed
organizations. The City does not direct or recommend the election or appointment of members
to CPGs, recommend removal of CPG members, or delegate authority to CPGs to act on behalf
of the City.

PURPOSE:

The City Council intends to establish a process to formally recognize CPGs by establishing the
requirements, referred to as the “Terms and Conditions,” of recognition, which each recognized
CPG must follow. These Terms and Conditions are intended to ensure that CPGs operate in a
manner that is transparent to the public, accessible to and inclusive of all community members,
and reflects the diversity of the communities where they operate. The City Council may
recognize by resolution a CPG that meets all Terms and Conditions of this Policy to serve in an
advisory capacity to the City.

A recognized CPG may make advisory recommendations to the City Council, Planning
Commission, City staff, and other governmental agencies on land use matters within the CPG’s
planning area boundaries, including the preparation of, adoption of, implementation of, or
amendment to, the General Plan or a land use plan when a plan relates to its boundaries.
Recognized CPGs may also advise on associated matters as described in this Policy, and on
other land use matters as requested by the City or other governmental agencies. However, the
City 1s not bound to follow the advice or recommendations of the CPGs.

[8A] It is the policy of the City Council, on behalf of the City, that City representatives
consistently inform and educate project applicants of the role of CPGs in the City’s project
review process.

Page 1 of 10
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POLICY:

I DETERMINATION OF BOUNDARIES AND RECOGNITION OF CPGS.

When the City Council recognizes a CPG, it will adopt a resolution setting forth the CPG’s
jurisdiction based on the boundary of the applicable adopted community plan. In some cases,
the City Council may determine that a boundary other than that of an adopted plan is the
appropriate boundary for a CPG, and may identify an area either smaller than, or more
encompassing than, an adopted community plan.

The City Council may, by resolution, change the boundaries of a CPG’s area of influence. In
considering a change, the Council will consider whether a community plan amendment or
update is being processed that changes the community plan boundaries.

The City Council may, by resolution, revoke recognition of a CPG if the CPG does not comply
with the Terms and Conditions set forth in this Policy. The City Council may subsequently
recognize a successor CPG, or re-instate recognition of the previous CPG, by resolution.

II. TERMS AND CONDITIONS OF RECOGNITION.

It 1s the policy of the City Council to require each CPG, as a condition of official recognition, to
agree to incorporate into their operating procedures the Terms and Conditions that meet the
requirements of this Policy. Individual CPGs may expand on provisions in this Policy to better
meet the needs of their communities. CPGs that wish to be recognized must submit the Terms
and Conditions to the City prior to the City Council approving a resolution to recognize the
CPG. [1A] The City will regularly monitor the compliance of CPGs with this Policy.

Each recognized CPG must make the Terms and Conditions available to any member of the
public upon request. CPGs should timely submit to the City any updates to its operating
procedures, including its Terms and Conditions. As this Policy may be amended from time to
time, the City Council will inform recognized CPGs if they must amend their Terms and
Conditions to conform to the amended Council Policy.

CPGs incorporated under the laws of the State of California must maintain corporate
documents, including articles of incorporation and corporate bylaws, separate from the Terms
and Conditions set forth here. The City plays no role in matters related to incorporation of
CPGs.

A. Compliance with the Ralph M. Brown Act.

Recognized CPGs must comply with California’s Open Meeting Law, the Ralph M. Brown Act,
set forth at California Government Code sections 54950 through 54963 (Brown Act), as may be
amended from time to time, by conducting meetings that are open to the public, properly
noticed, and in compliance with each of the Brown Act provisions. Meeting agendas, minutes,
rosters, and annual reports are disclosable public records under the Brown Act and must be
retained as described in C, below.

Page 2 of 10
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B. Rules of Parliamentary Procedure.

The City expects CPGs to adopt rules of procedure, such as Robert’s Rules of Order or
Rosenberg’s Rules of Order, that may be used as a guide when this Policy and CPG Terms and
Conditions do not address an area of concern or interest. These rules of procedure provide a
uniform means to facilitate public meetings, conduct public business, and resolve disputes.

[7A] The City encourages CPGs to follow the Robert’s Rules of Order procedures for setting
times for agenda items to be considered.

[11B, 12A] The City encourages CPGs to prioritize items in their agendas that inform City
decision making as a courtesy to City staff that are attending the CPG hearing.

C. Open and Public Records.

[17A] The City encourages recognized CPGs to use websites and social media accessible to the
general public to post meeting agendas, minutes, reports, and general and contact information,
provided such use is consistent with the Brown Act.

A recognized CPG must maintain its official records, including its rosters, annual reports,
meeting agendas, and meeting minutes, for a minimum of five years from the date each record
is created, and must make all official records available to the City and to any member of the
public upon request. An official record is any writing distributed to all CPG members in
connection with a matter that is subject to consideration at an open meeting of a recognized
CPG.

[SA, 6A] Written applications submitted to the CPG by individuals wishing to serve as
members, and election results, are considered official records and must be maintained in
accordance with this Policy. Each recognized CPG must submit to the Office of the City Clerk
the rosters of CPG members by January 15 of each year, and must also submit to the Office of
the City Clerk any changes to rosters as a result of CPG elections.

[1A, 32A] The City, acting through the Mayor or designee will monitor a CPG’s records related
to this Policy, including its rosters, meeting minutes, and annual reports, to ensure compliance
with this Policy. The City Auditor may also conduct a review of all City-retained CPG records
related to this Policy, in accordance with policies of the Office of the City Auditor and in
consultation with the City’s Audit Committee. The City Auditor is encouraged to conduct such
audits every five years.

[4A] In addition, each recognized CPG must submit its official advisory recommendations and
any other records requested by the City to the City’s Planning Department within ten days of
preparation so that the Planning Department may post the record online to ensure that the
information is available to the public in a centralized location.

Page 3 of 10
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D. Community Representation.

The City Council intends that voting members of recognized CPGs, to the greatest extent
possible, be representative of the various geographic sections of the community and diversified
community interests. Recognized CPG members must be elected by and from members of the
community. To be recognized as a CPG, the organization must demonstrate to the City that it
represents all members of the community.

The City will only recognize a CPG with a minimum of 12 voting members, representing the
various community interests set forth in this Policy. The City recommends no more than

20 voting members to allow for effective operations. However, the City Council may recognize
a CPG with more than 20 voting members if the larger membership is necessary to give better
representation to a community.

In addition, for the purpose of ensuring better representation of unique, geographic, or diverse
community interests, a CPG may create separate “appointed seats.” Where appointed seats are
created, a CPG’s Terms and Conditions must specify the rights and duties of those appointed
members, such as whether the appointed members may vote and count toward a quorum of the
group. Elected CPG members, plus those appointed members who the CPGs authorize to vote,
together constitute the “voting members” of the CPG.

To be recognized, a CPG must ensure that voting members meet the following minimum
qualifications to serve: the voting member must be at least 18 years of age, and must be
affiliated with the community as a: (1) property owner, who is an individual identified as the
sole or partial owner of record, or their designee, of a real property (either developed or
undeveloped), within the community planning area; (2) resident, who is an individual whose
primary address of residence is an address in the community planning area; or (3) local business
person, who is a local business owner, operator, or designee at a non-residential real property
address in the community planning area. Only one representative of a particular business
establishment may hold a seat on the community planning group at one time. [15C] “Residents”
includes renters, who should be given a pro-rata share of seats to fairly reflect the community.
To ensure renters are sufficiently represented, CPGs may create seats designated for renters
within their communities.

Eligibility (and demonstration of eligibility) to vote may be further defined in the CPG’s Terms
and Conditions. This may include minimum attendance requirements, [13B] but should not
require attendance at more than one meeting in the previous 12-month period. Once eligibility
to vote in an election is established, an individual remains eligible until he or she does not meet
the eligibility requirements.

A voting member of a CPG must retain eligibility during the entire term of service. A CPG must
include in their Terms and Conditions procedures for removal of members for failure to retain
eligibility, which should provide affected members with fair notice and require ineligibility
determinations to be supported by documentation.

Page 4 of 10
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[20B] Each recognized CPG must gather certain demographic data of existing and new CPG
voting members, at the time of elections or other regular periods such as annually, to ensure
inclusion and diversity on the CPG. However, participation in any survey of demographic data
must be voluntary, and must be conducted in a manner to ensure the privacy of responses and
respondents. The CPG may not request this information as part of an application with personal
identifying information.

The demographic data gathered should include age range, nature of relationship to community
(home owner, renter, or business owner), duration of relationship to community, ethnicity, race,
gender, professional background or expertise, and length of service or involvement with the
CPG. [22A] The City will assist with this data gathering and with outreach efforts to broaden
the scope of diversity and inclusion in participation on CPGs to the extent possible.

E. Open and Public Elections.

CPGs must develop election procedures to ensure equal participation by all members of a
community, including limiting the time that members of a recognized CPG can serve. [14A] All
members of the community within the boundary of a CPG are allowed to vote in CPG elections,
and no additional qualifications, such as attendance requirements, may disqualify someone from
voting. No voting requirement can be stricter than allowed by California law.

[18A] Each recognized CPG must adopt provisions within its operating procedures that will
govern the election or appointment of voting members of the CPG, their removal if necessary,
and the process to fill vacancies. These provisions should provide for a fair and transparent
process, intended to ensure broad outreach to the community and the principles of inclusion and
diversity in CPG operations.

[16B] When elections for CPG members take place in person, CPGs should adopt procedures to
ensure a fair and open process; for example, making voting available for at least two hours at
the time and place of the CPG’s regularly scheduled meeting.

Recognized CPGs must establish term limits to ensure that the organization is not dominated
over time by individual members or groups within the community. Recognized CPGs must
implement term limits, using the following guidelines: no person should serve on a CPG for
more than eight consecutive years if members are elected to two- or four-year terms, or nine
consecutive years if members are elected to three-year terms. The eight- or nine-year limit refers
to total service time, not to individual seats held. After a one-year break in service as a CPG
member, an individual who had served for eight or nine consecutive years should again be
eligible for election to the group.

CPGs may develop procedures for waiving this limitation in service by vote of a recognized
CPG if the CPG cannot find sufficient new members to fill all vacant seats after a good faith
effort to do so. If a CPG exercises this waiver, the City recommends that it use the following
guidelines: (1) a member may serve in excess of eight or nine consecutive years (as specified
above) if there are fewer candidates than vacant seats and the member is reelected to a
remaining open seat by at least a two-thirds majority of the votes cast by eligible community

Page 5 of 10
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members participating in the regular election; (2) the number of individuals on a CPG serving
more than eight or nine consecutive years should not exceed twenty five percent of the elected
members of the group; and (3) the term of a member elected by a two-thirds vote serving
beyond eight or nine years should count as time served beyond the required break in service as
required by this section.

F.

Established Policies and Procedures.

Each CPG must establish operating procedures that include the Terms and Conditions set forth
in this Policy. The operating procedures for each recognized CPG must ensure that the public
has notice of the operations and activities of the CPG that includes the following topic areas:

1.

Community Participation, suggested but not limited to: community outreach and
recruitment of diverse representation on the CPG.

CPG Composition, suggested but not limited to: methods for anticipated
conversion of planning group seats, such as developer seats or appointed seats, as
applicable; general membership eligibility; recordkeeping, as applicable; and
mechanisms to involve the community-at-large.

Conduct of Meetings, suggested but not limited to: meeting noticing, including
subcommittees; meeting operations such as time limits on speakers and
maintaining a civil meeting environment; subcommittee operations such as a
process for project reviews and bylaw amendments; the role of the chair in
voting; and the role of the general membership, if any, or the public, in
discussing agenda items.

Member and CPG Responsibilities, suggested but not limited to: filling vacant
seats either during a term or following an election; how CPG positions will be
reported to the City; and discipline or removal of an individual member.

III. TERMS AND CONDITIONS FOR RECOGNIZED CPGS.

A.

CP 600-24

Recognized CPGs must work with City staff throughout the planning process,
including during the formation of long-range community goals, objectives, and
proposals or revisions for inclusion in a General or Community Plan. [24A] The
City will provide ongoing training on decision-making processes and planning.

A recognized CPG and its members must conduct themselves professionally and
refrain from disrupting the public process as set forth on the CPG’s agenda. Per
the Brown Act, members of the CPG or members of the public may be asked to
the leave the meeting if their disruptive conduct inhibits the progress of the
meeting.
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C. Recognized CPGs and their members must periodically seek community
participation in the planning and implementation process to serve the best long-
range interest of the community at large. [28A] CPGs are monitored by City
staff, including the City’s Planning Department, who will provide timely
guidance to preclude requests for inappropriate project additions or
modifications.

D. Recognized CPGs may develop a policy for financial contributions from the
citizens of the community, in a manner that is consistent with the law and the
CPG’s corporate governance documents, if any, for the purposes of furthering
the efforts of a group to promote understanding and participation in the planning
process. However, no membership dues may be required, and no fee may be
charged as a condition of attendance at any CPG meeting. All contributions must
be voluntarily made, and no official CPG correspondence may be withheld based
on any individual’s desire to not make a voluntary contribution. Contributions
must be maintained in an account at a recognized banking or financial institution
and two signatures from different CPG-authorized individuals must be required
for a transaction to occur. The City is not responsible in any manner for this
account.

E. [23B, 25B, 26A] Recognized CPGs must develop a policy detailing the training
requirements of all CPG voting members to complete the Community
Orientation Workshop (COW) training, or eCOW, which is offered online, each
year and each time they are elected, re-elected, appointed, or re-appointed. The
training will include the Brown Act, project development review, and an
advanced curriculum for returning members. The training should also include
sessions for CPG members and the public to increase understanding of the
review process and the roles and responsibilities of CPGs. Chairs and Vice-
Chairs of CPGs and any CPG subcommittee or ad hoc committee should also
attend advanced trainings in the development review process specific to CPG
responsibilities and limits; CEQA review training; and an interactive component
where new members can learn from experienced CPG members. These trainings
will be provided by the City either online or in person. The training must meet
the requirements of San Diego Ordinance O-19883. Newly seated CPG members
must complete an orientation training session within 60 days of being elected or
appointed to a CPG, or the member will become ineligible to serve.

F. Recognized CPGs must implement a policy that describes ethical standards for
all CPG voting members and guards against CPG voting member conflicts of
interest and undue influence.

IV.  SCOPE OF ADVISORY RECOMMENDATIONS.

Recognized CPGs may make recommendations to the City Council, Planning Commission, City
staff, and other governmental agencies on matters specifically concerning the preparation of,
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adoption of, implementation of, or amendment to, the General Plan or a land use plan when a
plan relates to each recognized CPG’s planning area boundaries. Recognized CPGs may be
called upon to advise on, or participate in, additional efforts such as identifying CIP
infrastructure needs, as discussed in Council Policy 000-32. Pursuant to the provisions of
Council Policy 600-33, a recognized CPG may be asked to review a park general development
plan or capital improvements within the park if there is no City-recognized park advisory group.
[33A] The Planning Department, in conjunction with the Development Services Department,
must document CPG recommendations and post all CPG documents, including project review
recommendations, on the City website. The City will provide clear and specific directions to
locate all CPG documents.

Where the number of public hearings allowed for a development project is limited by law, the
City may limit the number of public hearings a development project has before a CPG. This
includes the ability of the City to bypass CPG hearings for a development project so as not to
exceed the public hearing limit.

V. DEADLINES FOR RECEIPT OF RECOMMENDATIONS AND COMMENTS.

[2A] A CPG must submit an advisory recommendation on a development project to the City,
via the Development Services Department Project Managers, within seven days of the CPG’s
approval of the recommendation. Any advisory recommendation submitted to the City eight or
more days after the recommendation was approved by the CPG will not be considered by the
City in its planning activities.

[3A] Each CPG must follow a uniform, mandatory process (mechanism) for recording and
posting CPG project review recommendations. This process should either use a revised annual
report that includes all project recommendations, or a Bulletin 620 Distribution Form revised to
include the number of times the applicant presented to the CPG per project and any major
conditions to the project proposed by the CPG.

[10B] For a development project that requires an Environmental Impact Report (EIR), a
recognized CPG must submit its comments before the public review period closes. If a CPG
does not provide its comments during the public review period, the comments or other
recommendations will not be considered by the City.

The consistent failure of a recognized CPG to respond to the City’s request for input on the
preparation of, adoption of, implementation of, or amendment to, the General Plan or a
community, precise, or specific plan, or failure to review and reply to the City in a timely
manner on development projects may result in revocation of recognition under this Policy. Such
a determination resulting in the forfeiture of rights to represent its community for these purposes
must be made only by the City Council upon the recommendation of the Mayor.

VI. COLLECTIVE ACTION OF RECOGNIZED CPG.

The official positions and opinions of a CPG must not be established or determined by any
organization other than the recognized CPG, nor by any individual member of the CPG.

Page 8 of 10
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VII. DISCRIMINATION PROHIBITED.

Recognized CPGs must not discriminate against any person or persons by reason of race, color,
sex, gender, age, creed, national origin, ancestry, sexual orientation, marital status, military or
veteran status, genetic information, medical condition, or physical or mental disability.

VIII. RIGHTS AND LIABILITIES OF RECOGNIZED CPGs.

A. Indemnification of CPGs.

It is the policy of the City Council that the City will indemnify, and the City Attorney will
defend, a CPG or its individual members, acting in their advisory capacity to the City, under the
specified terms set forth in San Diego Ordinance No. O-19883 NS, adopted July 28, 2009, titled
“An Ordinance Providing for Defense and Indemnification of Community Planning Groups,”
(Ordinance), which may be amended from time to time. Defense and indemnification cover any
claim or action of civil wrongdoing against a CPG or its duly elected or appointed members
resulting from their obligations to advise and assist the City and its agencies with land use
matters as specified in this Policy, so long as their conduct was in conformance with this Policy,
all of the findings specified in the Ordinance can be made, and the rights to defense and
indemnification are consistent with state law. The right to defense and indemnification do not
apply to allegations of criminal wrongdoing, including alleged criminal violation of the Brown
Act.

A CPG or individual member found to be out of compliance with the provisions of Council
Policy 600-24, or with the group’s adopted Terms and Conditions, risks loss of defense and
indemnification pursuant to the Ordinance, and any future amendments.

B. Violations and Remedies Related to Provisions Citing the Brown Act.

Some provisions of this Policy are identified as requirements of the Brown Act, which include
civil remedies (California Government Code sections 54960 through 54960.5) and criminal
penalties (Government Code section 54959) for violation of its provisions. CPGs are expected
to ensure good faith, voluntary compliance with the Brown Act and proactively cure violations
themselves, to prevent legal actions that would void CPG actions. Individual members of a
recognized CPG, as well as the group as a whole, could potentially be subject to civil remedies.
Civil remedies may include relief to prevent or stop future or ongoing violations of the Brown
Act, or to void past actions of a CPG, and may in some cases include payment of court costs
and attorney’s fees.

Individual CPG members may also potentially face criminal misdemeanor charges for attending
a meeting where action is taken in violation of the Brown Act, if the member intended to
deprive the public of information to which the member knew or had reason to know the public
was entitled. Action taken includes collective decisions or promises, and also includes tentative
decisions. Any CPG, or any of its individual members, may seek assistance, as well as training,
from the City to better understand, implement, and comply with the Brown Act.
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[29B] Any member of the public may refer alleged violations of the Brown Act by a recognized
CPG to appropriate law enforcement agencies, including the California Attorney General,

San Diego County District Attorney, or San Diego City Attorney’s Criminal Division. Any
CPQG, or any of its individual members, accused of criminal violations of the Brown Act do not
have the right to legal protection or representation under this Policy or San Diego

Ordinance O-19883.

C. Council Policy 600-24 Violations and Remedies.

If a CPG violates this Policy, it may forfeit its status as a recognized CPG and lose its right to
indemnification and defense by the City. A CPG member and the CPG itself risks loss of
defense and indemnification pursuant to San Diego Ordinance No. O-19883 and any future
amendments.

In the case of an alleged violation of Council Policy 600-24 or a CPG’s adopted Terms and
Conditions by a group member, the group must conduct an investigation consistent with the
Policy.

In the case of an alleged violation of this Policy, the violation must be forwarded in writing to
the City for review by the Mayor. The City will engage in a dialogue with the CPG to determine
the validity of the complaint and to seek resolution of the issue or dispute.

If the Mayor is unable to resolve a dispute or determines that there has been a violation, the
Mayor may seek to resolve the dispute or violation informally, with the cooperation of the CPG,
or may recommend to the City Council that the CPG’s recognition be revoked.

If the City Council determines through a recommendation from the Mayor that a CPG has
violated this Policy and the CPG has failed to take corrective action deemed adequate in the sole
discretion of the City Council, the City Council may revoke the CPG’s recognition under this
Policy. The City Council may also prescribe conditions under which official recognition may be
reinstated.

D. Violations and Remedies for Quorum and Attendance Requirements

[19B] If a CPG is unable to meet quorum and attendance requirements for three consecutive
months, then City staff may provide assistance to the community to place the CPG in a
temporary inactive status, to allow the CPG to work through its membership issues to return to
active status. If the CPG remains unable to meet quorum and attendance requirements for six
consecutive months, then the Mayor may recommend to the City Council that the CPG’s
recognition be revoked.

Page 10 of 10
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REPORT TO THE LAND USE AND HOUSING (LU&H) COMMITTEE

PRELIMINARY LEGAL ANALYSIS OF CITY COUNCIL POLICY 600-24 RELATED
TO CITY OF SAN DIEGO COMMUNITY PLANNING GROUPS

INTRODUCTION

At its special meeting of December 5, 2019, the LU&H Committee (Committee) will
discuss possible revisions to City Council (Council) Policy 600-24 (CP 600-24 or Council Policy)
relating to the governance structure and functions of the City of San Diego (City)’s Community
Planning Groups (CPGs). This Report is prepared to assist the Committee in its review.

The City presently recognizes 42 CPGs in accordance with CP 600-24, which was most
recently amended by San Diego Resolution R-309298 (Nov. 14, 2014). CP 600-24 is titled
“Standard Operating Procedures and Responsibilities of Recognized Community Planning
Groups.” Council Policy 600-24. It defines CPGs as “private organizations,” which may be
“recognized by the City as the official voice of their community” in land use matters. /d. The City
has recognized CPGs since 1966. Id.!

Once recognized, CPGs provide recommendations on the General Plan and other land use
plans within the group’s boundaries, as well as individual development projects. /d. City staff or
other governmental agencies can request that CPGs provide recommendations on other matters,
including infrastructure needs and park improvements. /d. If a CPG is not responsive to City
requests, the CPG may lose its status as a City-recognized organization. /d.

On April 18, 2018, the San Diego County Grand Jury issued a report on CPGs, which
was followed by the City Auditor’s December 13, 2018 performance audit report on CPGs. Also,
the City has received a report from “Circulate San Diego,” a local organization. These reports
raise questions about the governance, transparency, and functions of CPGs.

! This Office has issued several memoranda on CPGs in the past, explaining their distinct legal status from the City.
See, e.g., 1992 City Att’y MOL 366 (92-49; May 27, 1992) (explaining that “[t]here is no agency relationship
established between the City and a particular community planning group by the City’s mere recognition of a group.
If anything, a community planning group is an agent of a particular community.”).
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Below, we provide an overview of legal issues associated with CPGs and general
suggestions for either (1) amending CP 600-24 to better reflect the independent legal status of
CPGs, or (2) other permissible options for restructuring CPGs consistent with the San Diego City
Charter (Charter). If the LU&H Committee provides direction to move forward with amending
CP 600-24, our Office will provide more specific, detailed recommendations for amending
CP 600-24 consistent with the general legal principles outlined in this Report. In addition, we
provide below our preliminary analysis regarding the applicability of conflict of interest laws to
CPGs and options to ensure legal compliance.

DISCUSSION

I CPGS MAY BE “RECOGNIZED” BY THE CITY IN A MANNER THAT DOES
NOT CONFLICT WITH THE CITY CHARTER.

A. The Charter Establishes a Process to Create City-Operated Advisory Boards.

The Charter “represents the supreme law of the City, subject only to conflicting
provisions in the federal and state Constitutions and to preemptive state law.” Domar Elec., Inc.
v. City of Los Angeles, 9 Cal. 4th 161, 170 (1994). Generally, charter cities may engage in
“self-governance” of “municipal affairs.” Johnson v. Bradley, 4 Cal. 4th 389, 398 (1992). Land
use decisions are “municipal affairs.” DeVita v. County of Napa, 9 Cal. 4th 763, 782 (1995)
(stating that land use regulation is “a function of local government under the grant of police
power contained in California Constitution, article XI, section 7”). See also Cal. Const. art. XVI,
§ 5(b).

Although the City has the power of “self-governance” of “municipal affairs,” the City
cannot violate its Charter. Any City action “that is violative of or not in compliance with the
charter is void.” Domar Elec., Inc., 9 Cal. 4th at 171. But, any limitation or restriction of the
exercise of the City’s municipal power will not be implied; it must be “expressly stated in the
charter.” Don’t Cell Our Parks v. City of San Diego, 21 Cal. App. 5th 338, 349 (2018); City of
Grass Valley v. Walkinshaw, 34 Cal. 2d 595, 598-99 (1949). This means that, absent an express
limitation or restriction in the Charter or one in governing state law, the City may act upon
matters that are “municipal affairs.”

Charter section 43 authorizes the Council to “create and establish” advisory boards, by
ordinance, and to determine the advice the bodies will provide to the Mayor or Council. San
Diego Charter § 43(a). The Charter provides that the Mayor will appoint and the Council will
confirm the members of these advisory boards and commissions, and that such appointees are
considered employees of the City who serve without compensation. San Diego Charter §§ 43(a),
117(a).

2 A comprehensive discussion of the power of charter cities is beyond the scope of this Report. But we note
that article 11, section 5 of the California Constitution sets forth the general principle of “self-governance”
for charter cities. Cal. Const. art. XI, § 5(a). The principle of “self-governance” of “municipal affairs” is
limited by state law that covers matters “of statewide concern,” but only when there is “a genuine conflict”
between the local measure and the state law. Johnson, 4 Cal. 4th at 398.



ATTACHMENT B
Report to the Land Use and -3- December 3, 2019
Housing Committee

Members of these boards and commissions have a duty “to consult and advise the Mayor,
Council or City Manager” [now, Strong Mayor under the Strong Mayor form of governance, in
accordance with Charter sections 250, 260, and 265], but may not “direct the conduct of any
Department or Division.” San Diego Charter § 43(a). Members of these advisory bodies are
limited to eight consecutive years in office, with four-year breaks before a member may be
reappointed. /d.

Charter section 43(b) authorizes the Mayor or Council to “create and establish citizens’
committees. . . . only for the purpose of advising on questions with clearly defined objectives.”
San Diego Charter § 43(b). These citizens’ committees must be “temporary in nature” and must
“be dissolved upon the completion of the objectives for which they were created.” Id. The
members of these citizen committees “serve without compensation.” /d.

While the Charter sets forth the process to “create” City advisory boards and
commissions, there is no provision in the Charter that limits or restricts the Council’s authority to
also “recognize” certain independent organizations, including CPGs.

B. The Charter Does Not Limit or Prohibit the “Recognition” of Independent
Community Organizations That Also Perform an Advisory Role.

By their formation and structure, CPGs do not fall under Charter section 43. CPGs are
not created by ordinance; their members are not City employees and are not appointed by the
Mayor and confirmed the Council; and their members do not have express duties set forth in the
Charter or by ordinance of the Council.

Rather, the Council expressly defines CPGs as independent “private organizations” that
are “voluntarily created and maintained by members of communities within the City,” meaning
CPGs have legal status separate from the City. Council Policy 600-24. CPGs may be
unincorporated associations, or may be incorporated under the laws of the State of California and
required to maintain corporate governance documents, including corporate bylaws. /d. See
generally Cal. Civ. Proc. Code § 369.5; Cal. Com. Code § 1201(b) (25)-(27); Cal. Corp. Code
§§ 5140, 18105, 18115, 18120. CPGs may participate in more activities than the functions for
CPGs set forth in CP 600-24, including serving as community town councils, hosting community
events, and fundraising.

As discussed more fully below, the Council, by resolution, formally “recognizes” CPGs
to make land use recommendations on behalf of their communities. “Recognition” means “[t]he
formal admission that a person, entity, or thing has a particular status.” Recognition, Black’s Law
Dictionary, 1463 (10th ed. 2014). CP 600-24 describes the relationship between the City and
CPGs, as follows:

The City does not direct or recommend the election of specific
individual members following the initial recognition of the
community planning group, nor does the City appoint members to
groups, or recommend removal of individual members of a group.
The City does not delegate legal authority to community planning
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groups to take actions on behalf of the City. Community planning
groups are voluntarily created and maintained by members of
communities within the City.

Council Policy 600-24, as amended by San Diego Resolution R-309298 (Nov. 14, 2014).

The Council only votes to recognize new CPGs after community members form the
groups and adopt bylaws consistent with CP 600-24. As independent groups, CPGs can provide
advice to a broader audience than what is permitted by Charter section 43(a) advisory boards,
such as other governmental agencies. And while Charter section 43(a) boards and commissions
are part of the structure of the City, as a municipal corporation, CPGs are not under the umbrella
of the City.

In recognizing CPGs as “the official voice of the community,” the Council must ensure
compliance with applicable laws, such as equal access to the legislative process for all
community organizations, consistent with the equal protection provisions of the federal and
California constitutions. U.S. Const., amend. XIV; Cal. Const. art. I, § 7.> Any greater access to
the legislative process or more preferential treatment of CPGs by the City, as compared with
other independent community organizations, must be “rationally related to a legitimate
governmental purpose.” Kadrmas v. Dickinson Pub. Sch., 487 U.S. 450, 457-58 (1988). Under
the “rational basis” test applied by reviewing courts in equal protection challenges to legislative
enactments, the United States Supreme Court has explained that courts “will not overturn such a
statute unless the varying treatment of different groups or persons is so unrelated to the
achievement of any combination of legitimate purposes that we can only conclude that the
legislature’s actions were irrational.” Vance v. Bradley, 440 U.S. 93, 97 (1979).

The City does not require CPGs to provide specific recommendations or approvals as part
of the planning and development approval process, which is set forth in the San Diego Municipal
Code (Municipal Code or SDMC), nor are CPGs decisionmakers in land use and planning
matters. Rather, like any stakeholder may, they offer input, through a structured process, that is
intended to reflect the views of the community members impacted by a proposed plan or project.
City staff and policymakers are not required to act on such advice. Therefore, in this regard,
CPGs are not treated differently from other community organizations and their involvement in
the land development process does not create equal protection concerns.

3We also note that California Constitution, article I, section 7(b), prohibits the government from granting special
treatment. It states: “A citizen or class of citizens may not be granted privileges or immunities not granted on the
same terms to all citizens. Privileges or immunities granted by the Legislature may be altered or revoked.”
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However, the Municipal Code does require the City to provide notice of certain projects
and applications to the CPGs, and it provides additional time for CPGs to make recommendations
prior to decisions when requested by a CPG’s chair or designee. See SDMC §§ 112.0302,
112.0503, 112.0602.* In addition, CPGs are permitted to appeal discretionary development
decisions and environmental determinations without paying fees. SDMC § 112.0203.°

In adopting CP 600-24 and in authorizing the defense and indemnification of CPGs, the
Council has expressly determined that “the development of community plans requires the
cooperation and participation of citizens who have the personal knowledge of the needs and
aspirations of their respective communities,” and CPGs provide “a formal organizational
structure for coordination and communication with City planning staff.” San Diego Ordinance
0O-19883 (July 28, 2009) (Ordinance O-19883) (discussed more fully below). This is an
articulated governmental purpose, providing a basis or reason to support the City’s practice of
providing CPGs with formal notice and a systematic means to be heard.

II. THE COUNCIL MAY REQUIRE CPGS TO COMPLY WITH CERTAIN
OPERATING STANDARDS AND PROCEDURES, SO LONG AS THE
INDEPENDENT LEGAL STATUS OF CPGS IS MAINTAINED.

As part of the Council’s “recognition” of CPGs, CP 600-24 requires that they meet
certain “minimum operating procedures governing the conduct of community planning groups
when they operate in their official capacity.” These “minimum standards” include adherence to
specified bylaws or rules. Council Policy 600-24. Under the current policy, CPGs must submit
bylaws conforming to the requirements of CP 600-24 for the Council to recognize a CPG group
by resolution. /d. Subsequent amendments to a CPG’s bylaws must also be approved by the
Council by resolution. /d.

Members of City boards and commissions are defined as City employees under Charter
section 117, but CPG members are not. Therefore, it is important to establish clear boundaries
between the City and CPGs and their members to ensure that the City does not unwittingly create
an employment, agency, or servant relationship with CPG members, where one cannot lawfully
exist and that may create unwarranted liability for the City.

As a governmental entity, the City’s potential liabilities, defenses, and immunities are
determined by statutes. See, e.g., Cal. Gov’t Code § 814 (defining scope of liability based on
contract); Cal. Gov’t Code § 810, ef seq. (California Government Claims Act). See also Foster v.
County of San Luis Obispo, 14 Cal. App. 4th 668, 672 (1993); McCarty v. State of California
Dept. of Transp., 164 Cal. App. 4th 955, 975 (2008); Conway v. County of Tuolumne, 231 Cal.
App. 4th 1005, 1013-1014 (2014) (discussing governmental immunity for discretionary acts). As

4 For example, on a Process Two application, staff usually must make a decision to approve, conditionally approve,
or deny an application within 11 business days. SDMC § 112.0503. If a CPG requests to review the application, staff
has an additional 20 days to make that decision. /d.

5 The purpose of fees and deposits, under Municipal Code section 112.0201, is “to ensure full cost recovery for the
services provided” by the City in processing applications for development in the City. SDMC § 112.0201.
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a general rule, the City is not liable for the acts of independent contractors,® and, therefore, the
City must clearly know where boundaries lie. As a general rule, whether an entity is clearly
independent (and not responsible for the acts of others) or is an agent or servant of another
depends on the level of control and direction asserted in the relationship. See, e.g., Yucaipa
Farmers Co-op. Ass’n v. Indus. Acc. Comm’n, 55 Cal. App. 2d 234, 237-38 (1942); McCarty,
164 Cal. App. 4th at 976.

We find some ambiguity in certain language of CP 600-24 that may create confusion as
to the City’s legal relationship with CPGs, and we recommend that this relationship be clarified.
Where the Council Policy currently describes CPGs as being “formed” or “created by an action
of the City Council,” we read this language to mean the process the Council uses to “recognize”
a CPG. We recommend amending this language to make it clear that CPGs are not City-created
bodies, but independent legal entities.

Although CPGs are independent organizations, the City may require them to comply with
certain conditions as a condition of recognition, such as holding open, public meetings consistent
with the Ralph M. Brown Act, or retaining and providing records.’

Further, the City should maintain a clear separation from the governance of CPGs,
especially because CPGs may engage in activities that do not involve the City, such as
community events and fundraising. CPGs must comply with state laws that govern associations
and corporations, as applicable. As stated above, the Council may require compliance with
additional rules, as long as those rules do not infringe upon the independence of CPGs to engage
in their own governance and business activities.

If the Committee so directs, we are available to conduct a comprehensive review of the
current provisions of CP 600-24 and any proposed amendments to ensure that provisions are
consistent with our Charter and do not infringe upon the independence of CPGs.

¢ See Cal. Gov’t Code § 810.2 (excluding “independent contractor” from the definition of “employee” under the
California Government Claims Act). The California Supreme Court has stated: “An independent contractor is one
who renders service in the course of an independent employment or occupation, following his employer’s desires
only as to the results of the work, and not as to the means whereby it is to be accomplished.” McDonald v. Shell Oil
Co., 44 Cal. 2d 785, 788 (1955).

7 This Office has previously opined that, for purposes of the Ralph M Brown Act (Brown Act), found at California
Government Code sections 54950 through 54963, CPGs were created by the City because the act of recognizing
them by Council Policy gave them the “legal breath of life,” providing them with their “raison d’etre.” 2006 City
Att’y MOL 665, 668 (2006-26; Oct. 27, 2006). It is important to note that courts interpret “creation” broadly for
purposes of determining applicability of the Brown Act. See City Att’y MS 2019-13 (May 8§, 2019), “Potential
Application of the Ralph M. Brown Act and Public Records Act to the Activities of the NTC Foundation,” at 6.
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III. THE CITY MAY DETERMINE THAT THERE IS A PUBLIC PURPOSE TO
DEFEND AND INDEMNIFY CPGS IN THEIR INTERACTIONS WITH THE
CITY.

Although CPGs are independent, private groups, the City has indemnified CPGs and their
members from claims arising from specified activities since 1988. San Diego Ordinance O-17086
(Apr. 25, 1988). While Charter section 93 precludes the use of City funds for private purposes,® the
Council may determine there is a public purpose for indemnification. Courts will rarely disturb a
legislative determination that an expenditure serves a lawful public purpose if there is a reasonable
basis for it. Bd. of Sup 'rs. of the City and County of San Francisco v. Dolan, 45 Cal. App. 3d 237,
243 (1975). Whether a public purpose is served by providing resources to CPGs and indemnifying
its members is a legislative determination made by the Council. See 2000 City Att’y MOL 151
(2000-1; Jan. 4, 2000).

Consistent with Charter section 93, Ordinance O-19883 sets forth a public purpose for
providing indemnification of CPGs and their members, as follows:

WHEREAS, community planning groups devote countless hours
of their time and substantial private resources in assisting the City
of San Diego in the development and implementation of
community plans and the General Plan; and

WHEREAS, both community planning group members and non-
members serve together on subcommittees of community planning
groups and perform a necessary function in the planning process;
and

WHEREAS, the voluntary efforts of community planning groups
and subcommittee members are of inestimable value to the citizens
of the City of San Diego . . ..

San Diego Ordinance O-19883 (July 28, 2009).

Thus, the Council determined, by ordinance, that indemnifying CPGs and their members
“would constitute expenditure of public funds which serves the highest public interest and
purpose.” Id.

8 The pertinent provision in Charter section 93 is: “The credit of the City shall not be given or loaned to or in aid of
any individual, association or corporation; except that suitable provision may be made for the aid and support of the
poor.” Charter section 93 has been interpreted consistently with the prohibition on gifts of public funds found in
article XVI, section 6 of the California Constitution, requiring a public purpose to be established by the legislative
body to justify the use of public resources. See Tevis v. City and County of San Francisco, 43 Cal. 2d 190, 197
(1954), City and County of San Francisco v. Patterson, 202 Cal. App. 3d 95, 103-04 (1988).
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The Council may also determine that there is a public purpose to provide CPGs with legal
defense in certain circumstances. We note, though, that the City Attorney’s involvement in that
defense must be consistent with the Charter section’ and the California Rules of Professional
Conduct. Representation of CPGs by the City Attorney is described in Ordinance O-19883, and
only extends to defense of specific claims arising from an action at a meeting or authorized at a
meeting for duties under CP 600-24 and not in violation of the group’s bylaws. Some provisions
of CP 600-24 and administrative guidelines suggest that the City Attorney is available to advise
on issues beyond specific claims, such as advising on incorporation and other corporate
governance issues. Such advice is presently beyond the scope of Ordinance O-19883.!° In our
view, CP 600-24 should be amended to accurately describe the scope of the City Attorney’s
defense of CPGs, in a manner consistent with the California Rules of Professional Conduct,
including Rule 1.13 (covering attorneys and organizational clients).

Further, to ensure the independence of CPGs, we do not recommend that the Council
expand the scope of defense and indemnification of CPGs beyond the specific claims as outlined
in Ordinance O-19883. Indemnification should avoid City involvement in internal CPG disputes
to preserve their independence. Although the City Attorney is available to assist City staff when
legal issues arise with CPGs, providing legal advice directly to CPGs and their members on
governance and operations could raise issues with the City Attorney’s obligations under the
California Rules of Professional Conduct.

IV.  MEMBERS OF CPGS MAY BE REQUIRED TO COMPLY WITH STATE AND
LOCAL LAWS RELATED TO CONFLICTS OF INTEREST.

Under the California Political Reform Act (Political Reform Act), which is set forth at
California Government Code sections 81000 through 91014, “[n]o public official . . . shall make,
participate in making or in any way attempt to use his official position to influence a
governmental decision in which he knows or has reason to know he has a financial interest.” Cal.
Gov’t Code § 87100. A “public official” is defined as “every member, officer, employee or
consultant of a state or local government agency” Cal. Gov’t Code § 82048(a). While CPG
members are not City officers, employees, or paid consultants, they may still be covered under
the Political Reform Act, based on guidance from the Fair Political Practices Commission (FPPC
or Agency), the state agency that administratively enforces the Political Reform Act.”

° The City Attorney is the chief legal adviser and attorney for the City. San Diego Charter § 40. By ordinance, the
Council may require the City Attorney to perform other duties of a legal nature not enumerated in Charter

section 40. Id.

19 The City Attorney’s Office has created a Brown Act training video that can be accessed by CPGs as needed. The
California Attorney General also provides written Brown Act guidance.
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In a February 8, 2013 “informal assistance” letter (Mehnert Advice Letter, No. 1-12-102),
the FPPC advised the County of San Diego that the members of its “Planning Groups,” may be
“public officials,” requiring the County to include them in its conflict-of-interest code if the
members have decision-making authority.!! The FPPC explained that it is up to the code
reviewing body, which is the Council for the City, to determine whether individual positions
within the agency’s structure must be included in the agency’s conflict-of-interest code. It is a
factual determination whether certain positions are covered.

The FPPC explained that it had previously advised that an advisory body does not have
decision-making authority, under the Political Reform Act, where:

[T]he enabling authority (such as charter, ordinance or policy)
stated that the committee (a) could not contract for the services of a
consultant unless directed to do so by city staff and the consultant
had to be selected by staff; (b) only had authority to assist the
various decision-makers; or (¢) had no power to implement its own
recommendations.

Id. (citations omitted).

Based on this standard, the FPPC explained that the members of the County’s “Planning
Groups” had no “authority to adopt rules, rates or regulations; enter into contracts; hire or fire
personnel or consultants or make purchases without prior approval by staff or a decision-making
body.” But the FPPC noted an additional factual inquiry that should be addressed before
concluding that the members of the “Planning Groups” were not covered. The Agency cited its
regulation and explained that a local agency must assess:

[T]he extent to which a Planning Group’s recommendations have
been followed in the past. We have advised that if there is a history
or track record of the decision-maker “rubber stamping” an
advisory body’s recommendations, the advisory body will be
considered to have decision-making authority. This test, even more
than the others, is fact dependent.

Id. (citations omitted).

Because the FPPC advises that code reviewing bodies, which is the Council in this City,
must make a factual determination of whether certain positions apply, we recommend that the
City conduct this factual analysis.

' Tn a 2010 Memorandum, this Office, this Office explained that the Political Reform Act applies to members of
advisory boards with final decision-making authority. 2010 City Att’y MS 1030 (2010-12; Oct. &, 2010).
It also applies if an advisory body to a public agency makes substantive recommendations that are, and over an
extended period have been, regularly approved by the public agency without significant amendment or modification
by a public official or agency. /d. (citing Cal. Code Regs. Title 2,§ 18701(a)).

The 2013 FPPC informal guidance may be found at http://www.fppc.ca.gov/content/dam/fppc/documents/advice-
letters/1995-2015/2012/12102.pdf. 2010 City Att’y MS 1030 (2010-12; Oct. 8, 2010).
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The Council may also consider adopting an ordinance expressly exempting the CPGs
from conflict of interest codes, but only if consistent with the Political Reform Act. The Council
must clearly remove CPGs from any decision-making activities, if any presently exist. The City
of Los Angeles serves as an example to this approach. In 1999, the City of Los Angeles adopted
an ordinance setting forth an exemption modeled on the FPPC exemption for its neighborhood
councils (which are equivalent to CPGs). Los Angeles Admin. Code § 2.20.1.!% In informal
advice to the City of Los Angeles, the FPPC explained that the “City Council may enact and
determine the applicability of similar exemption criteria for any entity for which the City Council
is the code reviewing body.” Los Angeles Ordinance No. 176477 (Feb. 15, 2005). Based on this
advice, the Los Angeles City Council exempted its neighborhood councils from complying with
conflict of interest codes and members from submitting financial disclosures. Los Angeles
Admin. Code § 2.20.1.13

V. OPTIONS FOR AMENDING COUNCIL POLICY 600-24 AND ALTERNATIVES

Best practices indicate that the City’s governing documents, including CP 600-24, should
be reviewed periodically. To assist the Committee, we have identified the following legal options
for updating the Council Policy:

A. Amend CP 600-24 to Ensure CPG Independence

If the Committee, or Council, wishes to continue to recognize CPGs as independent
groups, the City should, at minimum, amend CP 600-24 to provide general guidelines for CPGs,
rather than detailed operational requirements. The new guidelines should set forth broad
requirements to allow for transparency and public participation in recognized groups.
Amendments should also be made to the CPG Administrative Guidelines, Ordinance O-19883,
and any other internal documents used by the Planning Department to communicate the role of
CPGs to community stakeholders in the planning process. If the City wishes to proceed in this
manner, we recommend amending the Council Policy to clarify that CPGs are not Charter
“created” bodies, but independent organizations separate from the City. The Council should also
address the issues we raise in this Report, such as the scope of defense and indemnity and the role
of the City Attorney’s Office.

12 As explained in the ordinance approving the inclusion of the exemption in the Administrative Code, the City
based its exemption on an FPPC exemption for groups that: (1) have no regulatory, quasi-regulatory, permit,
licensing or planning authority or functions; (2) will not acquire real property in the foreseeable future; and (3) have
an annual operating budget exclusive of salaries that is less than $70,000. Los Angeles Ordinance No. 176477

(Feb. 15, 2005); Cal. Code Regs. Title 2, §18751 (salary amount has since increased to $150,000 in FPPC
Regulation).

13 If the City were interested in such an ordinance, this Office is available to work with staff to complete the legal
review necessary to develop a City exemption modeled after the FPPC exemption.
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B. Repeal CP 600-24 and Create New Advisory Bodies by Ordinance

If the Council wishes to control CPG internal operations and appoint all CPG members, it
should repeal CP 600-24 and create new advisory bodies by ordinance consistent with Charter
section 43(a). The ordinance should outline the new boards’ advisory role. Further, the ordinance
should establish that these advisory bodies will be governed by the same standards as other
Charter section 43(a) boards; like other City advisory boards, their members will be deemed City
employees. This will require repeal or amendment of Ordinance O-19883, as the members of the
new boards will be entitled to the same legal defense and indemnity as provided to other Charter
section 43(a) boards and their members.

Neither the formation of new advisory bodies nor repeal of CP 600-24 would extinguish
the existing CPGs. Due to their independent nature, unincorporated associations and
incorporated CPGs could continue operating or cease operations pursuant to their governing
documents. Further, CPGs would only receive notice of projects or fee-free appeals if otherwise
provided in the Municipal Code.

C. Amend the Charter to Expressly Create CPGs as City-created Bodies and
Define Their Organizational Structure and Governance.

If the Council wishes to control CPG internal operations, but not in the same manner as a
Charter section 43 advisory board, then the Council must present a Charter amendment to City
voters. By expressly authorizing CPGs in the Charter, the City could formalize their
organizational structure and governance, including selection of members and express duties to
advise the Planning Commission and other governmental entities. This Office is available to
review the legal viability of City-controlled CPGs with community-elected members.
Alternatively, the Council may consider a Charter amendment to set forth the parameters of a
system of independent groups similar to the one that exists in the City of Los Angeles. We are
available to assist in providing further advice and drafting a proposed Charter amendment, at the
direction of the Committee or the full Council.

CONCLUSION

Although CP 600-24 provides community members with a voice in the planning process,
the City does not take formal action to create CPGs and, other than providing requirements for
recognition in CP 600-24, does not participate in their formation. Therefore, if the City chooses
to proceed with amending CP 600-24, we recommend that the policy be clarified to better reflect
CPGs’ status as independent entities, consistent with the Charter. The Council Policy should also
clarify the scope of the defense and indemnification of CPGs, which the City may provide in
specific circumstances, upon a determination by the Council that these provisions serve a public
purpose. In addition, the role of the City Attorney’s Office should be clarified consistent with
Charter section 40 and the City Attorney’s duties under the California Rules of Professional
Conduct.
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If the Committee so directs, we can analyze all provisions of the Council Policy to ensure
that the City’s legal relationship with CPGs is clearly defined. Alternatively, the City has the
option of dispensing with the Council Policy and either creating City-operated advisory boards
consistent with Charter section 43 or amending the Charter to create some hybrid structure.
Finally, we recommend that City staff review the history of each CPGs’ recommendations to the
City to determine whether conflict of interest codes must be adopted and whether members
should be making financial disclosures. In the alternative, the City may consider adopting an
ordinance in accordance with FPPC regulations.

MARA W. ELLIOTT, CITY ATTORNEY

By /s/ Joan F. Dawson
Joan F. Dawson
Senior Deputy City Attorney

By _ /s/Joan F. Dawson for
Jennifer L. Berry
Deputy City Attorney
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ATTACHMENT C

LAND USE AND HOUSING COMMITTEE MOTIONS
FROM “MENU OF OPTIONS” (ALSO ATTACHED)
WITH CITY ATTORNEY COMMENTS

RECOMMENDATION | LOCATION IN DRAFT COMMENTS

1A Section I1

2A Section V

3A Section V

4A Section II

SA Section I1

6A Section II

TA Section 11 This recommendation is for each CPG to determine a maximum duration for
each meeting, with the ability to extend the time by a majority vote of the CPG.
This recommendation impermissibly intrudes on internal governance of an
independent legal entity. Therefore, we modified the recommendation to
encourage CPGs to follow certain rules and procedures in order to maximize
community participation.

8A “Purpose” Section

10B, but replace the first two
“recommendations” with
“comments” so that it reads:
“For a development project
that requires an Environmental
Impact Report (EIR), the CPG
must submit their comments
before the public review period
closes. If a CPG doesn’t
provide comments during the
public review period, their
recommendations will not be
considered for the project.”

Section V
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RECOMMENDATION

LOCATION IN DRAFT

COMMENTS

11B

Section 11

This recommendation is for each CPG to prioritize action items that inform City
decision-making in the order of the agenda. While this recommendation may
benefit project proponents and City staff by ensuring that their matters will be
taken promptly during a meeting, this recommendation impermissibly intrudes
on the internal governance of an independent legal entity. For example, there
may be a non-City matter that the CPG wishes to take up first because of their
own priorities, and CPGs should have the authority to set their own agendas.
Thus, we modified the recommendation to encourage high placement on the
agenda as a courtesy to City staff.

12A

NOT INCLUDED

This recommendation is for members of appropriate City staff to attend when a
discretionary land use item is before a CPG. This is an issue for the
administrative service of the City under the Mayor and should not be included
in the Council Policy. The Mayor and his administrative staff can determine
when appropriate for them to attend, and they can also develop administrative
procedures to communicate with CPGs. Thus, this recommendation is beyond
the scope of a Council Policy, and we did not include it.

13B

Section 11

14A

NOT INCLUDED

This recommendation states that community members should not be required to
have attended previous CPG meetings to be eligible to vote to elect members.
This recommendation impermissibly intrudes on the internal governance of an
independent legal entity. Thus, we did not include it.

15C

Section 11

This recommendation had to do with renters qualifying as “residents” for
purposes of CPG membership. We modified the language to address renter
representation, but not dictate a specific number of seats, consistent with the
CPGs’ independent status. We also included language allowing CPGs to create
designated renter seats if desired.

16B

Section 11

This recommendation stated that in-person voting “must” be held open for at
least two hours. We modified the language to require a fair and open process
generally, and suggested that voting “should” be held open for at least two
hours, so as not to overly intrude on the internal operations of an independent
legal entity.
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RECOMMENDATION | LOCATION IN DRAFT COMMENTS

17A Section 11

18A Section 11

19B, but to include language Section VIII

related to allowing a

community planning group to

be classified as inactive if it

fails to meet for three

consecutive months and a

process for how a community

planning group can be

reactivated after being

classified as inactive

20B with the word religion Section 11

deleted

21B NOT INCLUDED This recommendation is to require a termed-out board member to wait two
years until they can run for their CPG again without exceptions. This
recommendation impermissibly intrudes on the internal operations and
governance of an independent legal entity. Like other provisions related to
elections of members, we have not included this recommendation.

22A Section 11

23B Section 11

24A Section II1

25B, but add “eCOW” so it
reads: “The COW or eCOW
will include. . . .” and “There

should be specific training at
the COW or eCOW.”

Section 111

26A, but add the word
“Mandatory,” so it reads:
“Mandatory training segment
focused entirely on project
development reviews.”

Section 111

Page 3 of 4




ATTACHMENT C

RECOMMENDATION

LOCATION IN DRAFT

COMMENTS

28A

Section 111

29B, with clarification that
disciplinary review would only
take place after multiple
violations

Section VIII, but without edit
that impermissibly limits the
authority of the City Council to
engage in future discretionary
decisions.

30B

NOT INCLUDED

This recommendation is to revise the bylaws shell. This recommendation
impermissibly intrudes on the internal governance of an independent legal
entity. However, in lieu of bylaws, the City may provide CPGs a
suggested/sample operational procedures document, which is meant to be a
resource and not mandatory

31A

NOT INCLUDED

This recommendation is to require the CPC to approve a standardized annual
report template. It also requires the City to make available software. The
provisions involve CPC and its policy, which should be separately reviewed. In
addition, the requirement of the City to provide software to a separate legal
entity triggers the possibility of an impermissible gift of public funds. Further,
this recommendation is better suited for a discussion of administrative support
by the City’s administrative departments. However, the City may provide CPGs
a suggested/sample report that would be acceptable to the City.

32A

Section 11

This recommendation is for the City Auditor to conduct a review of all City-
retained CPG documents every five years. This presents a concern under the
City Charter because the City Auditor is independent and does not take
direction from the City Council. However, we were able to include this item as
a recommendation that such periodic audits be conducted by the City Auditor.

33A

Section IV
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